FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADM INISSRATINVE LAW JUDGES
2 X YLINE 10th FLOOR
5203 LEESBURG PKE
FA LLS CHURCH, VIRGINIA 22041

May 9, 1995
SECRETA RY OF LA BOR, - CIV IL PENA LTY PROCEED ING
M INE SAFETY A ND HEA LTH -
A DM INISSRATION (M SHA), - Docket No. W EST 94-637-M
V. -

: Cedar Cregk Quarries
CEDAR CREX QUARRIES INC, :
Respordent

CORDER DI SAPPROVI NG SETTLEMENT AGREEMENT

Before: Judge Hodgdon

This case is before ne on a petition for assessnent of civil
penal ty under Section 105(d) of the Federal M ne Safety and
Health Act of 1977, 30 U.S.C. " 815(d). The parties have filed a
motion to approve a settlenent agreenent.! The agreenent
provi des that the proposed penalty of $2,000.00 will be
"w t hdrawn. "

Citation No. 3923238 alleges a violation of Section 103(a)
of the Act, 30 U S.C. " 813(a), because, according to the notion,
t he Respondent's president:

refused to be interviewed by an MSHA speci al

i nvestigator concerning a " 110(c) violation,

[30 U S.C. " 820(c)], refused to allow his foreman to
be interviewed, and refused to provide the names of

enpl oyees who were present at the quarry on the day
that an earlier citation - which was the subject of the
i nvestigation - was issued.

Apparently as mtigation, the notion relates that after
contacting his attorney, arrangenents were nade for the
investigator to return to the mne 13 days later, at which tine
the president and his enpl oyees were interviewed. The notion
further recounts that the conpany has cooperated during
subsequent inspections, that the president understands that MSHA
is required to inspect all surface mnes twice a year and that

! This case was schedul ed for hearing on April 27, 1995, but
t he hearing was cancel ed when the parties advised that the case
had been settl ed.



MSHA i nspectors and investigators have a right to enter the m ne
and mne offices without a warrant for the purpose of conducting
i nspections and investigations.

This notion nust be di sapproved for two reasons. First,
Comm ssion Rule 31(b)(3), 29 CF.R " 2700.31(b)(3), requires
that a notion to approve a settlenent include "[f]acts in support
of the penalty agreed to by the parties.” Wile the facts
provided in this notion m ght provide support for reducing the
proposed penalty, they certainly are insufficient to support
doing away with it entirely.

Secondly, and nore inportantly, Section 110(a) of the Act,
30 U.S.C. " 820(a), provides that "[t] he operator of a coal or
other mne in which a violation occurs of a mandatory health or
safety standard or who violates any other provision of this Act,
shall be assessed a civil penalty by the Secretary . . . ."
Consequently, if there is a violation, there nust be a civil
penalty. Island Creek Coal Co., 2 FMSHRC 279, 280 (February
1980). It certainly appears that there was a violation in this
case. See U.S. Steel Corp., 6 FVMSHRC 1423, 1433 (June 1984).
Therefore, there has to be sone civil penalty, it cannot be
"w t hdrawn. "

The M ne Act was passed with the intention that the
Commi ssion "assure that the public interest is adequately
prot ected before approval of any reduction in penalties.”
S. Rep. No. 95-181, 95th Cong., 1st Sess. 45 (1977), reprinted in
Legislative History of the Federal M ne Safety and Health Act of
1977, at 633 (1978). In this connection, it is the judge's
i ndependent responsibility to determ ne the appropriate anmount of
penalty, in accordance with the six criteria set out in Section
110(i) of the Act, 30 U S.C. " 820(i). Sellersburg Stone Conpany
v. Federal M ne Safety and Health Revi ew Comm ssion, 736 F.2d
1147, 1151 (7th Gr. 1984).

Based on the statenents provided, | have no way of making
such a determnation in this case. Consequently, having
consi dered the representations and docunentation submtted, |I am

unabl e to approve the proffered settl enent.

ORDER

Accordingly, it is ORDERED that the notion for approval of
settlenment is DENIED. The parties have 15 days fromthe date of
this order to submt an agreenent that confornms to the Act and
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the Regul ations, either by providing for a suitable civil penalty
or, if the Secretary deens it appropriate, vacating the citation.
Failure to resubmt a new agreenent within the tine provided
will result in the case being reschedul ed for hearing.

T. Todd Hodgdon
Adn instrative Law Judge
(703) 756-4570
D istribu tion:

Matthew L Vadrul, Esg., Office of the Slicitor, US Departn ent of Labor, 1111 Third A venue,
Sinte 945, Sattk, WA 98101 (Certified Mail)

Kurt Carsters, Esg., Litchfiell & Carsters, 407 North Coast Hiyhway, P.O. Box 1730, Newport,
OR 97365 (Certified Mail)
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